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STATEMENT OF THE CASE

Swenson appeals from the district court's appellate decision
affirming her judgment of conviction for driving under the influence (DUI).
Swenson challenges the magistrate judge's ruling - affirmed by the district court
- admitting her breath-test results into evidence.

Statement of Facts and Course of Proceedings
Ada County Sheriff's Deputy Chris Shaver investigated Swenson for DUI.
(R., p. 154; Defendant's Exhibit B.) Swenson submitted to a breath test which
showed the alcohol-content of her breath was in violation of I.C. § 18-8004.
(Defendant's Exhibit B.) The matter went to a jury trial at which the state called
Deputy Shaver and State Police Forensic Scientist Jeremy Johnston as
witnesses.

(Tr., pp. 3-47, 51-68.) The state also moved to admit Swenson's

breath-test machine printouts as evidence, to which Swenson objected for lack of
foundation

(Tr., p. 24, Ls. 2-7.)

Based on the testimonies of Shaver and

Johnston, the magistrate overruled Swenson's objection and admitted the
printouts. (Tr., p. 68, L. 25 - p. 69, Ls. 1-8.) The jury found Swenson guilty, and
Swenson

appealed

the judgment to

the district court,

challenging

the

magistrate's evidentiary ruling. (R., pp 80, 85, 89-90.)
The district court heard oral argument then issued a Memorandum
Decision, Order and Appellate Judgment affirming the magistrate court's ruling.
(R., pp. 153-60.) Swenson timely appealed. (R., pp. 162-63.)

1

ISSUE
Swenson states the

on appeal as:

abused
trial the results of

d

(Appellant's brief, p. 2,)

The state rephrases

issues as:

Has Swenson failed to show the magistrate court erred or abused its discretion
by admitting breath-test evidence where Deputy Shaver and forensic scientist
Johnston satisfied the foundational prerequisites for its admission?
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ARGUMENT
Swenson Has Failed To Show The Magistrate Court Erred Or Abused Its
Discretion By Admitting Breath-Test Evidence

A

Introduction
Swenson argues the magistrate judge abused his discretion in admitting

her breath test results at trial.

(Appellant's brief, pp. 2-10.)

According to

Swenson, the state failed to establish foundation for the evidence because there
was insufficient evidence that a 24-hour calibration check was properly
performed.

(Appellant's brief, pp. 3-5.)

improperly relied

on

Swenson also contends the state

hearsay testimony by Forensic Scientist Johnston.

(Appellant's brief, pp. 6-9.) Applying the appropriate legal standards, the record
supports the magistrate court's ruling admitting the breath-test evidence.
B.

Standard Of Review
The appellate court directly reviews a decision by a district court made in

its appellate capacity. State v. Decker, 152 Idaho 142, 145,267 P.3d 729,732
(Ct App. 2011) (citation omitted). The appellate court accepts the magistrate's
factual findings supported by substantial and competent evidence, but freely
reviews legal conclusions. State v. Green, 149 Idaho 706, 708, 239 P.3d 811,
813 (Ct. App. 2010); Decker, 152 Idaho at 145, 267 P.3d at 732.
Whether to admit evidence of breath-test results at trial is "within the
province of the trial court," and is "reviewed for an abuse of discretion." State v.
Healy, 151 Idaho 734, 736, 264 P.3d 75, 77 (Ct. App. 2011) (citation omitted).
For such review, the appellate court determines:

3

"(1) whether the lower court

the lower court

perceived the issue as one of d
acted within the boundaries of

any legal

discretion

to

'"'''''TArn

it;

court reached its decision by an exercise of reason."
360,363,283

=:.:=.-..:..:....::.=-=...:::..:...:.'

3d 107, 110 (Ct. App. 2011) (citation omitted).

153 Idaho

"VI/hetherthe

officer's actions constitute compliance with a foundational prerequisite ... is a
question of law over which we exercise free review."
Idaho 335, 337, 144 P.3d 40, 42 (Ct. App. 2006); see

State v. DeFranco, 143
State v. Remsburg,

126 Idaho 338, 339, 882 P.2d 993, 994 (Ct. App. 1994).

C.

Testimony By Deputy Shaver And Forensic Expert Johnston Established
The Requisite Foundation For Admission Of Swenson's Breath-Test
Results
The state may establish foundation for breath-test results in either of two

ways. Healy, 151 Idaho at 736,264 P.3d at 77. The state may "call an expert
witness to establish the reliability of the test, thereby making test results
admissible." Healy, 151 Idaho at 737, 164 P.3d at 78 (citing State v. Charan,
132 Idaho 341,343,971 p.2d 1165, 1167 (Ct. App. 1998)). Alternatively, the
state may show "that the administrative procedures, which ensure the reliability
of that test, have been met" under I.C. § 18-8004(4). Healy, 151 Idaho at 736,
264 P.3d at 77 (citations omitted).
Under I.C. § 18-8004(4), a breath test must be performed according to a
method "approved by the Idaho state police." I.C. § 18-8004(4). The state must
show the Idaho state police "approved the equipment and an officer operated the
equipment and administered the test in conformity with applicable standards."

4

Healy, 151 Idaho at 737, 264 P.3d at 78 (citing State v. Nickerson, 132 Idaho
406, 411, 973 P .2d 758, 763 (Ct. App. 1999)).

Essentially, I.C. § 18-8004(4)

"creates a rebuttable presumption that approved equipment and test procedures
are valid and reliable." State v. Alford, 139 Idaho 595, 598, 83 P.3d 139, 142
(Ct. App. 2004) (citation omitted). In other words, the procedures authorized by
I.C. § 18-8004(4) are presumed to "meet the foundational standards under the
Idaho Rules of Evidence," but a defendant "may seek exclusion of the test by
presenting evidence to demonstrate its unreliability."

~

Idaho Administrative Code provisions for the

Idaho State Police,

contemplated in I.C. § 18-8004(4), establish the approved methods for breathtesting, including that:
(1)

The instrument used shall be listed in the "Conforming
Products List of Evidential Breath Measurement Devices" in
the Federal Register. IDAPA 11.03.01.014.01

(2)

The instrument "shall be checked on a schedule established
by the Department" and "performed according to a
IDAPA
procedure established by the department."
11.03.01.014.05.

(3)

"Breath tests shall be administered in conformity with
standards established by the department .. in the form of
analytical methods and standard operating procedures."
IDAPA 11.03.01.014.03.

(4)

"Each individual operator shall demonstrate that he has
sufficient training to operate the instrument correctly."
IDAPA 11.03.01.014.04.

IDAPA 11.03.01.014.
These requirements reflect those relied upon by the Court in Alford, in
determining that proper foundation was established for admitting Alford's breath-

5

139 idaho at 597, 83 P.3d at 142.
11 03.01.01

1,

respect to the

Court noted the

Idaho
Register lists the Lifeloc device used for Swenson's breath-test. See Highway
Safety Programs; Conforming Products List of Evidential Breath Alcohol
Measurement Devices,

Fed. Reg. 35747-01 (June 1

201

.

As to the second requirement, under IDAPA 11.03.01,014.05, the Court in
~=

noted the device used for Alford's test had been certified.

Idaho at 597, 83 P.3d at 142.

Alford, 139

In this case, forensic scientist Johnston was

asked, "is this particular instrument that was used with this serial number, was it
certified for use in breath - as a breath testing instrument in the state of Idaho?"
(TL, p. 54, Ls. 3-6.) Johnston answered, "Yes, I believe the certification was
February 26th of 2010. It was signed by Major Ralph Powell as well as Darren
Jewkes, who was the alcohol discipline leader at the time of the certification."
(Tr., p, 54, Ls. 7-11.)

When asked if the device's certification was current,

Johnston testified, "Yes, it is," (Tr., p. 54, Ls. 12-13.)
Regarding the third requirement listed above, the administrative code
provision refers to the Idaho State Police's Standard Operating Procedures
(SOP), IDAPA 11.03.01,014.03. Under SOP 5.1.3, a "performance verification
of the [device] using a 0.08 or 0.20 performance verification standard must be
performed within 24 hours, before or after, an evidentiary test to be approved for
evidentiary use." SOP 5.1.3. The Alford Court found the officer had followed
required procedures, "including conducting calibration check within twenty-four

6

hours of using it"

Alford, 139 Idaho at 597, 83 P.3d at 142.

Here, Deputy

Shaver confirmed that "a performance verification test" was done on the Lifeloc
"within 24

it being used."

, p. 21, L. 22 - p. 22,

3, p.

21

25.)1

Finally, as to the fourth requirement, IDAPA 11.03.01.014.04, the Alford
Court found the officer was certified to operate the device. Alford, 139 Idaho at
597, 83 P.3d at 142.

Here, Deputy Shaver testified he was certified to

administer breath tests using the Lifeloc breath-test machine, and that he
administered the breath tests on Swenson. (Tr., p. 4, Ls. 14-17; p. 11, L. 19 - p.
19, L. 10; see also Defendant's Exhibit B.) The testimony by Deputy Shaver and
forensic scientist Johnston satisfied the foundational requirements of I. C. § 188004(4) for the reliability of Swenson's breath-test results. See Alford, 139 Idaho
at 598,83 P.3d at 142.
Arguing otherwise, Swenson asserts Deputy Shaver did not testify that the
calibration solution was between 33.5°C and 34.5°C (per SOP 5.1.6), that there
were two samples (per SOP 5.1.2), that the results were within 10% of the
solution value (per SOP 5.1.5), or that the solution was not expired (per SOP
5.1.7).

(Appellant's brief, p. 4.)

These requirements, set forth in the SOPs

regarding the "Performance Verification of Breath Testing Instruments," ensure
that the "breath testing instrument is functioning correctly." SOP 5. Although
Deputy Shaver did not testify on this subject, Johnston did.

Deputy Shaver also testified that he adhered to the 15-minute waiting period
before administering Swenson's test. (Tr., p. 22, Ls. 4-8.) See SOP 6.1.
1

7

testified

reviewed

performance

(Tr., p. 55,

Swenson's test was administered.

21 - p. 57, L.S.)

His

explanation included that the solution is "heated to approximately 34 degrees
plus or minus half of a degree," addressing SOP 5.1.6. (Tr., p. 56,

11-16.)

Johnston testified there were two samples - 0.OS3 and O.OSO - thus satisfying
SOP 5.1.

(Tr., p. 56, Ls. 6-7.) Those check results were within 10% of the

O.OS solution, satisfying SOP 5.1.5. As to SOP 5.1.7, although Johnston did not
specifically testify that the solution had not expired, he testified that he was the
one who certified it. (Tr., p. 57, Ls.

16.) When asked if he had "any reason to

doubt the results of the breath samples provided by the Lifeloc in this case,"
based on his "review of the instrument certifications, the lot solution that was
used to conduct the performance verification in this case, and the results
produced by the defendant," Johnston responded, "No." (Tr., p. 62, Ls. 17-24.)
Ultimately, Johnston's testimony satisfied the performance verification
requirements in SOP 5 by establishing that the Lifeloc used for Swenson's
breath-test was functioning correctly.

Swenson was free to challenge the

reliability of the machine or of her breath-test results, but offered no evidence to
support such a challenge. See Alford, 139 Idaho at 59S, 83 P.3d at 142.
Instead, Swenson argued, as she does on appeal, that Johnston's
testimony

about the

performance verification

test contained

hearsay -

impermissible under I.R.E. 801 - namely testimony about information in the

8

pp. 7-8) Swenson also contends Johnston's

calibration log. (Appellant's

testimony about information in the log lacked foundation under I R.

602,

because Johnston

no personal knowledge of Swenson's DUI case.

(Appellant's brief, p. 8.)

Swenson's arguments fail because cases addressing

the applicable rules of evidence support the magistrate court's evidentiary
rulings.
Under I.R.

901, authentication is a precondition to the admissibility of

evidence. State v. Van Sickle, 120 Idaho 99, 103,813 P.2d 910, 914 (Ct. App.
1991). However, I. R.

901 (b )(10) provides that the condition may be satisfied

through "[a}ny method of authentication or identification provided by Supreme
Court Rule or by statute."

Ji:L (quoting

I.R.E. 901(b)(10)) (emphasis original). As

discussed in Van Sickle, I.C. § 18-8004(4) provides that breath-test results or
calibration records are admissible without further evidence of reliability:
... the results of any test for alcohol concentration and records
relating to calibration, approval, certification or quality control
performed by a laboratory operated or approved by the Idaho state
police or by any other method approved by the Idaho state police
shall be admissible in any proceeding in this state without the
necessity of producing a witness to establish the reliability of
the testing procedure for examination.
I.C. § 18-8004(4) (emphasis added); Van Sickle, 120 Idaho at 103, 813 P.2d at
914. Under I.C. § 18-8004(4) and Van Sickle, the information in the calibration
log of the machine used for Swenson's breath-tests was admissible.
Swenson

notes

that the

(Appellant's brief, p. 10.)

log

"was

never offered

into evidence."

However, the Court of Appeals has held that a

certificate verifying proper calibration of a breath-test machine need not be

9

uced

~~--"-'--'-"'-~-"-'-

,

1

278 p,

Idaho

1,

I.C, § 18-8004(4), in context
are
allow

court to

the admissibility of evidence based

on evidence that would itself be inadmissible.

I.R.

104(a) (in determining

the court is "not bound by the rules of evidence").
Applying

I.C. § 18-8004(4) and Kramer, 153 Idaho at 35, 278 P,3d at

the magistrate court properly allowed Johnston to testify about the
information in the calibration log.

Given the testimony by both Shaver and

Johnston, the magistrate court properly admitted Swenson's breath-test results
in evidence.

This ruling was consistent with I.C. § 18-8004(4), IDAPA

11.03.01.014, the SOPs, and case law discussed herein,
In admitting Swenson's breath-test results, the magistrate indicated,

m

satisfied there is sufficient foundation for the admissibility of [the breath-test
result printouts], [Counsel], you're certainly free to challenge the reliability, but
that is a matter at this point of weight rather than admissibility." (Tr., p. 69, Ls, 17.) Thus, to the extent the magistrate's ruling involved an exercise of discretion,
the magistrate's comments reflect an exercise of reason, as well as consistency
with applicable law, Marsh, 153 Idaho at 363, 283 P,3d at 110, Swenson has
failed to show that the magistrate court erred or abused its discretion.
Accordingly, Swenson has failed to meet her burden on appeal.

10

d

DATED

2014.

Deputy Attorney

, HEREBY CERTIFY that on this 5th day of February, 2014, I caused two
true and correct copies of the foregoing BRIEF OF RESPONDENT to be placed
in
United States mail, postage prepaid, addressed to:
GABRIEL MCCARTHY
Attorney at Law
401 W. Front St., Ste. 302
Boise, ID 83702

Deputy Attorney General
DJH/pm
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